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APPLICANTS' BRIEF ON APPEAL 

Pursuant to 37 C.F.R. § 1 .192, Applicant submits its Brief on Appeal, as follows: 

Real Party in Interest (37 C.F.R. 5 1.192 (c)(1)) 

The real party in interest in this appeal is Terry J. Pullaro, a citizen of the State of 
Missouri. 

Related Appeals and Interferences (37 C.F.R. 31.192(c)(2)) 
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directly affected by, or have a bearing on, the Board's decision in this appeal. 

Status of the Claims (37 C.F.R. 31.192(c)(3)) 

Claims 2 - 17 are pending in the application.; these claims stand rejected in view 
of the Final Office Action of August 28, 2001 . 
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Status of Amendments (37 C.F.R. §1.1 92(c)(4)) 



No amendments were filed after the final rejection of August 28, 2001 . 

Summary of Invention (37 C.F.R. §1 .192(c)(5)) 

The invention relates to a sports training and conditioning device adaptable to 
virtually any sport that uses a hand held implement, including baseball, golf, tennis, 
squash, badminton, hockey, lacrosse, et cetera. The sports training and conditioning 
device of the present invention comprises a handle (22) shaped like the grip portion of 
the implement for the particular sport, for example a baseball bat, having a first and 
second ends (24, 26). A weight (28) is mounted on the second end (26) such that the 
center of mass (s fess than about 13 inches from the first end (24). Figs 1 and 2 
illustrate the embodiment of the invention adapted for batting sports: 
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This positioning of the center of mass so close to the hands defies conventional wisdom 
of placing a weight on the end of a sports implement. The inventor has found that for 
most sports, this focuses the effect of the device on the user's forearms, and reduces 
the stress and strain on other parts of the body. The user simply grasps the device as 
the user would normally grasp the sports implement, and swings the device in a 
controlled manner just as the user would swing the implement. 

Issues (37 C.F.R.S1. 192(c)(6)) 

Would the device as set forth in claims 2 through 17 have been obvious under 35 
U.S.C. §1 03(a) from Fazio, U.S. Patent No. 4,982,963, in view of Wendt, U.S. Patent 
No. 4,444,396, and Official Notice? 

Grouping of Claims (37 C.F.R. 31.1 92(c)(7)) 

The claims do not stand together. The following claims or groups of claims are 
separately patentable: Claims 2 and 12; claim 3; claim 4; claim 5; claim 6; claims 7 and 
8; claim 9; claims 10-11; claim 13; claim 14; claim 16; and claim 17. 

Argument (37 C.F.R. 31.192(c)(8)) 

THE DEVICE SET FORTH IN CLAIMS 2 THROUGH 14 
WOULD NOT HAVE BEEN OBVIOUS UNDER 35 U.S.C. §103(a) 
FROM FAZIO, U.S. PATENT NO. 4,982,963, IN VIEW OF WENDT, 
U.S. PATENT NO. 4,444,396, AND OFFICIAL NOTICE 

Claim 2, and thus claims 3 through 14 which depend directly or indirectly from 
claim 2, requires: 

A sport specific training and conditioning device for a sport using a handheld 
implement having a grip portion, the device comprising a handle shaped like the 
grip portion of the implement, the handle having first and second ends, and a 
weight on the second end of the handle, the center of mass of the device being 
less than about 13 inches from the first end of the handle. 

In contrast to sports tradition and common experience, rather that putting the 
weight at the end of a sports implement (like the traditional doughnut on a baseball bat), 
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applicant has concentrated the weight very close (within about 13 inches) from the 
proximal end of the handle. This unique placement means that the effect of the device 
is focused on the user's forearms, and not distributed to the shoulder and other parts of 
the body. This unique positioning of a weight on a handle shaped like a conventional 
sports implement, is not shown or suggested by Fazio, U.S. Patent No. 4,982,963, 
(hereinafter "Fazio") or Wendt, U.S. Patent No. 4,444,396 (hereinafter "Wendt"), or any 
obvious combination of Fazio or Wendt. 

Fazio discloses a golf club swing training device. According to the Office Action 
(page 2, paragraph 1) "The grip member is the equivalent of that of the graspable 
portion on a golf club and makes the device capable of having the grip member (20) at 
any distance from the head member (40)." While it may theoretically be possible to 
move the grip member (20) very close to the weight in Fazio, this is not shown or 
suggested in Fazio and is clearly CONTRARY to the teaching of Fazio. First, Fazio 
clearly explains that the grip member (20) is to be moved to various positions where it 
accurately simulates the distance between the grip and head for a real golf club. See, 
column 3, lines 40 - 54. It would be against the teachings of Fazio to move the grip any 
closer that the distance between the grip and head of the shortest golf club. Applicant is 
not aware of any 13" golf clubs, and the Office has not provided any such reference. 
Furthermore, however, it would be impossible for the user to move the grip member (20) 
in Fazio to within 13" of the weight because the shaft would project so far out of the 
proximal end of the handle that it would impale the user, and certainly would not permit 
a user to swing the device. Thus, it is against the express teaching of Fazio and 
physically impossible to modify the Fazio device as proposed in the Office Action, and 
this is certainly something that would not be obvious to a person of ordinary skill in the 
art. 

Wendt discloses a weighted golf swing exercise club, however, applicant finds no 
indication that the center of mass is within thirteen inches of the proximal end of the 
handle, and the Office Action does not indicate any such teaching in Wendt. Instead, 
Fazio and Wendt appear to be conventional devices in which the weight concentrated at 
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the distal end of the device far from the user's hands, and certain much farther than the 
maximum 13" required by claims 2 through 14. 

Claim 3 requires that the center of mass of the device "is less than about 13 
inches from the first end of the handle, but past the graspable portion of the handle". 
This is not shown or suggested in Fazio and/or Wendt, which teach a weight much 
further from the end of the handle. Even in the Office Action's unobvious abuse of the 
Fazio, it is not apparent that the center of mass would still be "past the graspable 
portion of the handle" as required by claim 3. 

Claim 4 requires that the "weight has a diameter of less than about 4 inches". 
The Office Action incorrectly suggests that this is an obvious offshoot have having the 
center of mass within thirteen inches of the end of the device. However, as discussed 
above, it is not obvious to have the weight in a sports training and conditioning device 
within thirteen inches of the end of the device. Moreover, there are numerous ways to 
accomplish this, and nothing to suggest applicant's claimed way to accomplish this. 
Finally, the swing properties of the device are affected by the length and diameter of the 
weight, and nothing teaches the particular swing properties designed by applicant and 
achieved by keeping the weight diameter "less than about 4 inches" as claimed in claim 
4. 

Claim 5 requires that the "weight has a length of less than about 4 inches". The 
Office Action incorrectly suggests that this is an obvious offshoot have having the center 
of mass within thirteen inches of the end of the device. However, as discussed above, it 
is not obvious to have the weight in a sports training and conditioning device within 
thirteen inches of the end of the device. Moreover, there are numerous ways to 
accomplish this, and nothing to suggest applicant's claimed way to accomplish this. 
Finally, the swing properties of the device are affected by the length and diameter of the 
weight, and nothing teaches the particular swing properties designed by applicant and 
achieved by keeping the weight length "less than about 4 inches" as claimed in claim 5. 

Claim 6 requires that the device "weighs more than the hand held implement 
used in the sport". Fazio and/or Wendt do not teach making a device that weighs more 
than a conventional sports implement, and putting the center of mass of this "heavy" 
device within 1 3" of the end of the device. 
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Claims 7 and 8 requires that "one of the handle and weight includes an externally 
threaded portion, and wherein the other of the handle and weight includes an internally 
threaded socket". The Office Action concedes that this structure is not shown or 
suggested in Fazio, but incorrectly asserts that it is shown in Wendt. While Wendt does 
show a cylinder 60 threadedly connected to and forming a part of the shaft 14, and 
does not show weights threadedly connected to the handle. Claim 8 further requires 
that "the handle includes an externally threaded portion and the weight includes an 
internally threaded socket". As discussed above, neither Fazio nor Wendt show weights 
with threaded sockets. 

Claim 9 requires that "the handle is shaped like the grip portion of a bat". This is 
not shown or suggested in Fazio and Wendt, which disclose golf devices. Even if, for 
some reason, Fazio' and Wendt would be found to make obvious a golf training and 
conditioning device with a center of mass 13 inches from the end of the handle, they do 
not teach or suggest a batting device, and there is nothing to suggest that what would 
be beneficial for a golf swing would also be beneficial for a batting swing. 

Claims 10 and 11 require that "the handle is shaped like the grip portion of a 
racket". This is not shown or suggested in Fazio and Wendt, which disclose golf 
devices. Even if, for some reason, Fazio and Wendt would be found to make obvious a 
golf training and conditioning device with a center of mass 13 inches from the end of the 
handle, they do not teach or suggest a racket device, and there is nothing to suggest 
that what would be beneficial for a golf swing would also be beneficial for a racket 
swing. Claim 11 further requires that the grip is shaped like the grip portion of a tennis 
racket. This is not shown or suggested in Fazio and Wendt. 

Claim 13 requires that "the handle is shaped like the grip portion of a hockey 
stick". This is not shown or suggested Fazio and Wendt, which disclose golf devices. 
Even if, for some reason, Fazio and Wendt would be found to make obvious a golf 
training and conditioning device with a center of mass 13 inches from the end of the 
handle, they do not teach or suggest a hockey device, and there is nothing to suggest 
that what would be beneficial for a golf swing would also be beneficial for a hockey 
swing. 
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Claim 14 requires that "the handle is less than about 10 inches long". As 
discussed above neither Fazio nor Wendt teach or suggest a handle of 13 inches, let 
alone a handle of 10 inches as required by claim 14. 

For at least these reasons, applicant respectfully submits that applicant's invention as 
set forth in claims 2 through 14 would not have been obvious from Fazio, U.S. Patent 
No. 4,982,963, In View Of Wendt, U.S. Patent No. 4,444,396. 

THE DEVICE SET FORTH IN CLAIMS 15 AND 16 
WOULD NOT HAVE BEEN OBVIOUS UNDER 35 U.S.C. §103(a) 
FROM FAZIO, U.S. PATENT NO. 4,982,963, IN VIEW OF WENDT, 
U.S. PATENT NO. 4,444,396, AND OFFICIAL NOTICE 

Claims 15 and 16 require: 

* 

15. A sport specific training and conditioning device for a sport using a handheld 
implement having a grip portion, the device comprising a handle shaped like the 
grip portion of the implement, the handle having first and second ends and being 
less than about 10 inches long, and a weight on the second end of the handle, 
the center of mass of the weight being less than about 13 inches from the first 
end of the handle. 

Neither Fazio and Wendt teach or suggest a sport specific training and 
conditioning device with a handle having first and second ends and being less than 
about 10 inches long, and a weight on the second end of the handle, the center of mass 
of the weight being less than about 1 3 inches from the first end of the handle. 
As discussed extensively above, Fazio and Wendt do not teach of suggest a sport 
specific training and conditioning in which the center of mass is less than about 13 
inches, let alone such a device in which the handle is less than about 10 inches. 

Claim 16 further requires a sport specific training and conditioning device 
wherein the center of mass of the device is not located on the handle. 

For at least these reasons, applicant respectfully submits that applicant's 
invention as set forth in claims 15 and 16 would not have been obvious from Fazio, U.S. 
Patent No. 4,982,963, In View Of Wendt, U.S. Patent No. 4,444,396. 
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THE METHOD SET FORTH IN CLAIM 17 

WOULD NOT HAVE BEEN OBVIOUS UNDER 35 U.S.C. §103(a) 
FROM FAZIO, U.S. PATENT NO. 4,982,963, IN VIEW OF WENDT, 
U.S. PATENT NO. 4,444,396, AND OFFICIAL NOTICE 

Claim 17 is directed to a method of training and conditioning for a sporUhat uses 
a hand-held implement having a grip portion. Claim 17 requires gripping a device 
comprising a handle shaped like the grip portion of the implement, the handle having 
first and second ends, and a weight on the second end of the handle, the center of 
mass of the device being less than about 13 inches from the first end of the handle, and 
swinging the device to train and condition the arms. Neither Fazio and Wendt teach or 
disclose gripping a handle shaped like the grip portion of a sports implement in which 
the center of mass -of the device is less than about 13 inches from the end of the 
handle. As discussed above with respect to claim 2, Fazio does not teach such a 
device. Even if the grip portion is moved close to the weight, the end of the device is 
still considerable more than 13 inches from the center of mass, and would interfere with 
swinging the device. Wendt does not teach or suggest using a device with the center of 
mass so close to the end of the device. Lacking any teaching of the device, Fazio 
and/or Wendt cannot make the claimed method obvious. 

For at least this reason, applicant respectfully submits that the rejection of claim 
17 should be reversed. 
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CONCLUSION 

Applicant has invented a sports training and conditioning device which emulates 
the hand held implement used in a particular sport, such as a club, bat, racket, or stick, 
and contrary to conventional wisdom represented by Fazio and Wendt in which the 
weight is disposed far away from the grip, positioned the weight so that it is no more 
than about 13 inches from the end of the device. This means that no matter where the 
user grips the device, the weight is still so close the user's hands that the weight is 
supported by the forearms as the user swings the device. This is not shown or 
suggested in the prior art, and for this reason, applicant respectfully submits that the 
rejection of claims 2 through 17 should be reversed. 



I certify that on January £&_, 2002, APPLICANTS' BRIEF ON APPEAL (in triplicate) 
was sent by first mail to the U.S. Patent and Trademark Office, address to 
Commissioner for Patents, U.S. Patent and Trademark Office, Washington, D.C. 
20231. 
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APPENDIX 1 
(CLAIMS ON APPEAL) 



2. A sport specific training and conditioning device for a sport using a handheld 
implement having a grip portion, the device comprising a handle shaped like the grip 
portion of the implement, the handle having first and second ends, and a weight on the 
second end of the handle, the center of mass of the device being less than about 13 
inches from the first end of the handle. 

3. The sport specific training and conditioning device according to claim 2 
wherein the center of mass of the device is less than about 13 inches from the first end 
of the handle, but past the graspable portion of the handle. 

4. The sport specific training and conditioning device according to claim 2 
wherein the weight has a diameter of less than about 4 inches. 

5. The sport specific training and conditioning device according to claim 2 
wherein the weight has a length of less than about 4 inches. 

6. The sport specific training and conditioning device according to claim 2 
wherein the device weighs more than the hand held implement used in the sport. 

7. The sport specific training and conditioning device according to claim 2 
wherein one of the handle and weight includes an externally threaded portion, and 
wherein the other of the handle and weight includes an internally threaded socket. 

8. The sport-specific training and conditioning device according to claim 7 
wherein the handle includes an externally threaded portion and the weight includes an 
internally threaded socket. 

9. The sport specific training and conditioning device according to claim 2 
wherein the handle is shaped like the grip portion of. a bat. 

10. The sport specific training and conditioning device according to claim 2 
wherein the handle is shaped like the grip portion of a racket. 

1 1 . The sport-specific training and conditioning device according to claim 10 
wherein the grip is shaped like the grip portion of a tennis racket. 

12. The sport specific training and conditioning device according to claim 2 
wherein the handle is shaped like the grip portion of a golf club. 



-10- 




13. The sport specific training and conditioning device according to claim 2 
wherein the handle is shaped like the grip portion of a hockey stick. 

14. The sport specific training and conditioning device according to claim 2 
wherein the handle is less than about 10 inches long. 

15. A sport specific training and conditioning device for a sport using a handheld 
implement having a grip portion, the device comprising a handle shaped like the grip 
portion of the implement, the handle having first and second ends and being less than 
about 10 inches long, and a weight on the second end of the handle, the center of mass 
of the weight being less than about 13 inches from the first end of the handle. 

16. The sport specific training and conditioning device according to claim 15 
wherein the center of mass of the device is not located on the handle. 

17. A metho'd of training and conditioning for a sport that uses a hand held 
implement having a grip portion, the method comprising grasping a device comprising a 
handle shaped like the grip portion of the implement, the handle having first and second 
ends, and a weight on the second end of the handle, the center of mass of the device 
being less than about 13 inches from the first end of the handle, and swinging the 
device to train and condition the arms. 
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